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Introduction


A new crackdown on businesses erroneously classifying their workers as independent contractors began in earnest in 2010. Not only is the Internal Revenue Service taking a closer look at worker classifications, but  the U.S. Department of Labor and at least 37 state governments are doing their own investigations. Current proposals would increase resources to federal agencies, allowing them to conduct more investigations. The 2011 budget for the Department of Labor includes an additional $25 million for the “misclassification initiative,” according to the Delaware Employment Law Blog (www.delawareemploymentlawblog.com). This would allow for at least 100 additional agents to investigate classification issues. It is estimated that approximately 7.5% of U.S. workers are currently classified as independent contractors, but there are no estimates on how many of these workers are misclassified. 

In 1988, the Internal Revenue Service initiated a crackdown on employers who were, in their terms, misidentifying their workers as independent contractors rather than employees. The result of the increased monitoring of worker status resulted in audits of several lifelong learning programs and in most instances, the IRS ruling was that these organizations had misclassified their instructors. They were required to reclassify their instructors as employees and in some instances pay substantial fines and back taxes. 

According to a report in Healthcare Financial News on April 1, 1991, the IRS conducted some 700 audits of primarily small businesses between 1988 and 1991, and indicated that it was owed more than $50 million from the companies involved. Between 2007 and 2009, more than 31,000 cases of inappropriately classified workers resulted in $28 million being paid by New York employers for back wages, taxes and penalties. 
In spite of the ongoing reviews and audits of businesses using independent contractors, some industry experts report that the practice of classifying workers as independent contractors has been steadily growing over the past several years. The Society for Human Resource Management, representing company personnel departments nationwide, said it surveyed members in October 2008 and found 12 percent of them were moving to use more independent contractors, contingent and temporary workers.  According to a February 15, 2010 article by Dave Gram, of the Associated Press published by TimesArgus.com, the recession has led many employers to follow this path. Employers can save as much as 30% on employee costs if they classify workers as independent contractors because they do not have to pay social security taxes, unemployment taxes, worker’s compensation, health benefits, or include contract workers in profit sharing, or pay other fringe benefits. 
A Significant Problem


A report prepared by the U.S. Government Accountability Office (GAO) in the Fall of 2009 concluded that employee misclassification is a “significant problem” with “adverse consequences” because it reduces tax revenues flowing to the government. (http://www.timesargus.com/article/20100215/NEWS01/2150333)  


There are unquestionably abuses by employers who are seeking to reduce their costs and maintain a bit more financial flexibility in a difficult economy.  According to Gram, “experts say independent contractor abuse extends through a broad swath of industries: low-skilled makers of shipping pallets in California, home health providers — even dancers in some Massachusetts strip clubs. Several states said the practice is most prevalent in construction.

Further, Gram reports, “some brand-name companies have been sued for alleged employee misclassification. FedEx Ground. . .has been sued more than 45 times for classifying package delivery drivers as independent contractors. The company maintains its drivers are small-business owners, who can own multiple routes and expand their business as they wish. Court rulings have been split. 

     Both cable television giant Comcast and Target have been sued for allegedly hiring intermediary companies that deny benefits to workers. Plaintiffs included janitors who worked in Target stores in Texas and cable TV installers in Massachusetts. Both Target and Comcast maintain the workers suing were never employees of theirs.”
In light of the increase in the numbers of businesses seeking to cut costs by classifying workers as independent contractors, and in light of the tightening of budgets at both the state and federal levels, the current crackdown initiative by the IRS, which began at the end of 2009, has a goal of 6,000 random audits to be completed in the next three years, and projects that the audits will net the government more than $7 billion over the next decade.
The IRS audit program is just the beginning of what will be "a new era of compliance," says Gene Zaino, president and CEO of MBO Partners, a services firm that specializes in the independent contractor market. "Most states are now sharing data with the IRS, and many have set up task forces specifically [to address] misclassification. It used to be that if a business ran into trouble with a state labor department or with the IRS, the issue was isolated. Now, any kind of audit or compliance finding can set off a domino effect where the other agencies will get in on the action. "
What Puts You at Risk for Audit?

There is no legal definition of what constitutes an independent contractor. The determination is made on the basis of 20 factors developed by the IRS. These 20 factors are sometimes difficult to interpret and apply. LERN recommends that you immediately seek consultation with your organization’s legal counsel to determine your level of risk of being audited. Penalties for misclassification can be quite severe and include requirements to pay back taxes and other penalties. In at least one state, the legislature has made misclassification a third degree felony, classifying it as tax fraud. There are several things that can trigger an audit:

1. You may be randomly selected

2. You provide a 1099 form instead of a W-2 form to report employee earnings

3. A worker applies for worker’s compensation or unemployment but is classified as an independent contractor

4. A worker files a request for review of his or her status

5. A worker checks the box on his or her tax return stating that they believe they should be an employee although they are classified as an independent contractor

The Twenty  Factor Test

In the 20-factor test, the criteria generally fall within three categories: control (whether the employer or the worker has control over the work performed), organization (whether the worker is integrated into the business), and economic realities (whether the worker directly benefits from his or her labor). The 20 factors serve only as a guideline. Each factor's degree of importance varies depending on the occupation and the facts involved in a particular case. In practice, the degree of control seems to be most heavily weighted. If the worker is subject to control by the institution for time of work, place of work, scheduling, etc. some auditors have deemed this to be sufficient to establish an employee relationship. Following are the items included in the 20-factor Test. It is important to work with a legal advisor in interpreting how these factors are applied and understood by the IRS.
Twenty-factor Test

1. A worker who is required to comply with instructions about when, where, and how he or she must work is usually an employee.

2. If an employer trains a worker—requires an experienced employee to work with the worker, educates the worker through correspondence, requires the worker to attend meetings, or uses other methods—this normally indicates that the worker is an employee.

3. If a worker's services are integrated into business operations, this tends to show that the worker is subject to direction and control and is thus an employee. This is the case particularly when a business's success or continuation depends to a large extent on the performance of certain services.

4. If a worker's services must be rendered personally, there is a presumption that the employer is interested in the methods by which the services are accomplished as well as in the result, making the worker an employee.

5. If an employer hires, supervises, and pays assistants for a worker, this indicates control over the worker on the job, making the worker an employee.

6. A continuing relationship between a worker and an employer, even at irregular intervals, tends to show an employer-employee relationship.

7. An employer who sets specific hours of work for a worker exhibits control over the worker, indicating that the worker is an employee.

8. If a worker is working substantially full-time for an employer, the worker is presumably not free to do work for other employers and is therefore an employee.

9. Work performed on an employer's premises suggests the employer's control over a worker, making the worker an employee. This is especially true when work could be done elsewhere. However, the mere fact that work is done off the employer's premises does not necessarily make the worker an independent contractor.
10.  If a worker is required to perform services in an order or sequence set by an employer, the employer has control over the worker that demonstrates an employer-employee relationship.

11. A worker who is required to submit regular oral or written reports to an employer is likely an employee.

12. Payment by the hour, week, or month tends to indicate that a worker is an employee; payment made by the job or on a straight commission points to an independent contractor.

13. A worker is ordinarily an employee if an employer pays for the worker's business or travel expenses.
14. An employer who furnishes a worker with significant tools, materials, or other equipment tends to show that the worker is an employee.

15. A worker who significantly invests in facilities used to perform services and not typically maintained by employees (such as office space) is generally an independent contractor.

16. A worker who can realize a profit or loss resulting from his or her services is generally an independent contractor.

17. A worker who performs for more than one firm at a time is generally an independent contractor.

18. If a worker makes his or her services available to the general public on a regular and consistent basis, that worker is generally an independent contractor.

19. An employer's right to discharge a worker tends to show that the worker is an employee. An employee must obey an employer's instructions in order to stay employed; an independent contractor can be fired only if the work result fails to meet the agreed-upon specifications.

20. If a worker has the right to terminate his or her relationship with an employer at any time without incurring liability, such as breach of contract, that worker is likely an employee.
IRS DETERMINATION OF INDEPENDENT CONTRACTOR STATUS

      An IRS training manual organizes the 20 factors into four groups. The manual is available for download from http://www.irs.gov/taxpros/article/0,,id=98941,00.html in .pdf format. Following are the four groups established in the IRS Training materials:

1. Behavior Control Factor. An employer has the right to control how an employee does the work. An independent contractor usually retains control over how the work is done. Common factors that suggest employee status include:
• Employers require workers to follow instructions about when, where and how to work, such as obtaining prior approval before proceeding with the job.
• The worker must render services personally.
• The employer provides training to do a job in a particular manner (other than orientation and safety training).

2. Financial Control Factor. An employer has the right to control how an employee conducts his or her business aspects. An independent contractor has the right to control his or her own business activities. Common factors that suggest employee status include:
• Workers do not realize a profit or suffer a loss from services done (other than agreed-upon compensation for work completed).
• Workers depend on the employer to provide the facilities, tools, equipment and materials needed to do a particular job. Employers generally reimburse employees for business and incurred travel expenses.
• Workers do not work for more than one company at a time and do not make their services available to the public.
• Employers pay employees either by the hour or on a salary. Employers usually pay independent contractors by the job or the contractor receives a commission.

3. Relationship Factor. The following factors illustrate how the worker and the business perceive the relationship.
• The contract must have substance (method of payment, handling of expenses, how work is done) designating the worker as an independent contractor.
• Employers only pay health insurance, pension plans, vacation and sick pay benefits to employees.
• A temporary relationship is more likely to suggest independent contractor status (even if long term).
• If the worker’s services are an integral part of the business operations, the worker is generally an employee.

4. Less Important Factors
• The employer’s right to discharge the worker
• The worker’s right to terminate their relationship
• Part-time or full-time work requirement
• Work required to be done on the employer’s premises
• Setting of hours to do work
• Setting of an order or sequence of the work
• Interim oral or written reports requirement
Safe Haven
Safe Havens - Section 530 

In the 1970's there was a push to reclassify independent contractors as employees by the IRS, similar to what is happening today. Congress reacted to this by establishing Section 530 of the Revenue Act of 1978. This section established some safe havens that protect businesses from IRS reclassification, provided certain requirements are met. 

The Section 530 safe havens have been the source of much controversy over the years. It is important to note that states are not bound by this act and that interpretations by the IRS have varied. The following is a brief overview of the section. Consult your legal counsel before determining if this section might apply to your situation. 



Although there is a likelihood that the existing “Safe Haven” rules that protect some employers who classify workers as independent contractors will be challenged, the law currently provides a safe haven provision.  If you meet the terms of the rule, your characterization of an individual as an independent contractor will not be challenged.

This rule provides that an individual who has consistently not been treated as a common-law employee for any period after 1977 will not be reclassified as an employee if you, the employer, have filed all required federal tax returns, including information returns (Forms 1099-MISC), and if you had a reasonable basis for not treating the individual as an employee.

In other words, if you have always treated a certain worker as an independent contractor and properly filed the corresponding tax returns, you may be in the clear.
There are three factors that you may use to show reasonable basis for not treating an individual as an employee.

· judicial precedent, published rulings, or technical advice or a letter ruling you received from the IRS

· a past audit by the IRS in which there was no assessment for your treatment, for employment purposes, of workers holding positions substantially similar to the position held by the worker in question

· long-standing recognized practice of a significant segment of the industry in which the individual works (for example, most workers in your industry are treated as independent contractors by employers)

Recent legislation in this area has clarified and added to the requirements for qualifying for the safe haven:

· To prove that a "significant segment" of your industry treats such workers as independent contractors doesn't require you to show that more than 25 percent of your industry treats them as independent. (However, if less than 10 percent of your industry treats such workers as independent contractors, it's unlikely to be considered a significant segment.) This provision may be hard to prove, but has been used successfully.
· An industry practice need not have continued for more than 10 years, or to have begun prior to 1979, for it to be considered long standing based on the particular facts and circumstances. This allows new industries to take advantage of the safe haven rule relief.

· For audits beginning in 1997 and after, IRS employees must, at the beginning of an audit involving worker classification issues, provide you with written notice of the safe haven provisions. (If the worker classification issue arises after the audit begins, you're entitled to notice at the point the issue is first raised.)

· Once you establish that it was reasonable not to treat a worker as an employee under the safe haven rule, the burden of proof shifts to the IRS as to the treatment of that worker, for purposes of the safe haven rule.

Employers who treat certain workers as employees and others as independent contractors when the two groups hold substantially similar positions will more than likely be denied relief under the safe haven rule. Also, if you have treated someone as an employee anytime after 1977 and try to convert him or her to an independent contractor, you are not eligible for the safe haven.

     Finally, what happens if your workers don't satisfy the requirements of the safe haven rule? Your workers aren't automatically employees — the common law test of the workers' status is applied.  
(For payroll tax purposes, the IRS and the various state tax agencies rely on so-called common law rules to distinguish employees from independent contractors. Under these rules, your workers are employees if you have the right to direct and control them in the way they work, both as to the final results and as to the details of when, where, and how their work is done.

The important issue here is whether you have the right to control your workers' activities. Even if you grant your workers considerable discretion in determining how they do their work, as long as you retain the legal right to control their activities, the workers are common-law employees).

There are also other less common ways to establish reasonable basis under Section 530. It is important to note once again that the state tax authorities are not bound by Section 530 and will often disregard it. NOTE: Commencing after 1996, the IRS must provide written notice of provisions of Section 530 at/or before an audit involving worker classification issues.

Implications for Lifelong Learning Programs


In a recent survey by LERN, some 60 percent of programs surveyed classified some or all of their instructors as independent contractors. Although there has been a trend in recent years for institutions to reclassify their instructors as employees, due to concern about audits and liability, LERN believes that under the safe haven provision of the law, it is appropriate that institutions and organizations maintain their classification of instructors as independent contractors.  This is not a legal opinion, but rather an opinion based on the nature of the organization/instructor relationship. LERN, as a primary trade association serving providers of lifelong learning has recommended that classification of instructors as independent contractors. Should the safe haven law be rescinded or should audits by the IRS and/or state agencies force the reclassification of instructors as employees, the impact could be devastating for lifelong learning organizations.

· Most lifelong learning programs are non-profit and operate on very limited budgets with very small staffs. The margins for lifelong learning programs are often very small, and the result of having to add up to 30% more cost for instructors is very likely to put some programs out of business. During the recent recession, many programs have closed their doors, and the impact on those remaining of increasing instructor costs by 30% would be devastating.
· If  lifelong learning programs were required to reclassify instructors as employees, only those programs that generate significant revenue would be able to continue to operate. This would be a de facto censorship of many learning opportunities, limiting or eliminating the availability of many programs currently available.
· Increasing costs for providing lifelong learning would also price learning and training out of reach for many who now participate in it and who benefit through improving job skills, life skills, and mental and physical health. 
· Many lifelong learning programs provide community service that contributes to quality of life, opportunities for children and youth, and social capital. Loss of these programs would be a serious blow for communities who would no longer have the resources to provide similar opportunities.
· Many lifelong learning programs are partially funded by public dollars. Those provided by park and recreation programs, public schools, colleges and universities would either need to seek additional public subsidy or increase user fees,  or both. This would increase the cost of such programs to the public.
Proposals for Action

There has been a distressing consistency in audits of lifelong learning programs where the IRS has ruled that instructors, for a variety of reasons, should be classified as employees. While the penalties for “misclassification” are severe and becoming more so, LERN believes that it is important for us to make our voices heard. The intent of the audit of worker classification is not and should not be to put programs out of business. It should not limit the educational opportunities for large segments of the population, but that is a definite likelihood if programs are required to reclassify their instructors.


Lifelong learning programs have a unique relationship with instructors. It is not a typical employer-employee relationship, and should not be treated as one. It is important to communicate with our representatives in Washington about the importance of the contribution that Lifelong Learning makes, and the importance of maintaining the industry standard of instructor classification.

LERN proposes to:

1. Educate lifelong learning providers about the consequences of instructor reclassification.

2. Communicate with representatives in Washington about the negative impact that reclassification will have on lifelong learning programs, and by extension on the administration’s goals for a viable workforce
3. Educate providers of lifelong learning about the Safe Haven provisions of the law
4. Urge the continuation of the Safe Haven Laws as they pertain to lifelong learning.

5. Document more fully the fact that classification of instructors as independent contractors is an industry standard

6. Create a projection of the impact on lifelong learning in key areas such as:

a. Impact on lifelong learning program health

b. Likelihood of reduction in the number of Lifelong Learning Programs

c. Role of lifelong learning in achieving national objectives for workforce training, college completion, and social cohesion

d. Impact on communities of loss of lifelong learning opportunities
Appendix 1: Sample Rulings
The following information is from the University of Nevada Reno. It is available online at:

www.unr.edu/vpaf/controller/controllers-office/ICRulings.doc
IRS Rulings on Independent Contractor Determination
Reviewed:  September 11, 2007
In the context of the university settings, several factors are commonly considered in distinguishing between independent contractors and employees.  Many of these are drawn from Private Letter Rulings (PLR's).  Although PLR's do not constitute precedent applicable to other taxpayers, they do provide insights into how the service applies Form SS-8 .

Instructional/Teaching

The University of Nevada, Reno, is an institution of higher education in the general business of teaching and instruction.  The university will generally consider all payments for teaching services to be employment-related, based on the following IRS rulings.

Revenue Ruling 70-308

A school retained part time instructors to teach courses for certain occupations in the airline industry.  Each of the instructors had work experience in the area of instruction; the courses were scheduled during hours that would not conflict with their regular jobs.  The instructors followed the school curriculum and were subject to “periodic observation as to…teaching techniques”.  The school could terminate the relationship “if the instructor [did] not follow the curriculum”.
There were indications of an independent contractor (an independent business or occupation and termination only if the instructor [did] not follow the curriculum), yet the school retained a significant degree of control.  It was the school's curriculum.  The instructor was required to follow the school's instructions.  The instructor was subject to periodic observation.  The service determined the instructors to be employees.
Revenue Ruling 70-338

Teachers performed two types of services for a music conservatory: first as instructors of regular classes offered by the conservatory and second as instructors of their own pupils in private lessons.  As to the first type of service, it is no surprise that the service determined those teachers to be employees.  As to the second, the service discussed the many factors which comprise the relationship between the conservatory and teacher (few of which are typically encountered by the university), concluding that “the conservatory does not exercise, or have the right to exercise, over the teachers in the second group the degree of direction and control necessary to establish an employer-employee relationship under the usual common law rules”.  Again, note the emphasis on control.

Revenue Ruling 70-363

A private college hired lawyers from the community to teach law classes as part of the regular curriculum for the school year.  The following quote, illustrates a number of the factors previously mentioned:
“An important consideration in the determination of the existence of an employer-employee relationship, as distinguished from the status of an independent contractor, is whether the contract for services is made with one engaged in a business distinct and independent of the person contracting for the services.  Although the instructors of the law college are outstanding members of the legal profession, the contracts for their services as instructors are with reference to the regular business of the college, and the instructors, in so far as their relationship to the college is concerned, are not engaged in an independent calling.  On the contrary, the facts show that the college retains the right to control and direct the instructors and the substitute instructors to an extent sufficient to establish the legal relationship of employer and employee.”
Although engaged in a distinct and independent business, the instructors, “in so far as their relationship to the college is concerned, also are engaged in the ‘regular business of the college’”.  The Service concludes that the college “retains the right to control and direct instructors”.
PLR 8728022

A college retained an instructor to teach an art class which met each Friday for a three hour period.  He was paid a lump sum for his services.  He performed similar services “for others with only 25 percent of his professional time spent in service to the college”.  He “reported personally to the college or its representative once per week for consultation”.  Despite some indications of an independent contractor relationship, the service concluded that the instructor was an employee.  “Although the class was part-time employment for the worker, the relationship with the college was continuous in nature…the worker's services were necessary and incident to the business conducted by the college, and the worker was not engaged in an independent enterprise in which the worker assumed the usual business risks.  The worker's investment in art supplies was not of a substantial nature”.

The IRS dismissed the fact that the instructor was engaged in an “independent business” (with only 25 percent of his professional time spent in service to the college), in light of several factors:
· His services were integral to the business conducted by the college; 

· He was thought not to have incurred the “usual business risks” of a bona fide business; 

· He had little investment in his “business”; and 

· His service with the college was continuous. 

 

The IRS goes on to articulate how little control is necessary to constitute that “degree of direction and control necessary to establish an employer-employee relationship under the common law rules”.  It does not take much.
“While the college may not have exercised rigid control over how each class was taught, the college of necessity exercised control over the curriculum, the facility, and the scheduling of classes, and the college consulted with the worker weekly regarding the performance of the teaching services”.
PLR 8801019

A dance studio retained instructors to conduct dance classes on a mutually agreed upon schedule for approximately four hours per week.  The instructors provided similar services for other dance studios, however this particular dance studio “has priority on the time” agreed upon by the instructor and the studio.  The instructors may be terminated “at any time without incurring a liability”.

In finding that the instructors are “subject to certain restraints and conditions that are indicative of the firm's/studio's control over them,” the IRS points to the following factors:
“The instructors render their services personally.  They have a continuous relationship with the firm as opposed to a single transaction.  Their services are an integral part of the firm's business.  The instructor's wages are based on an hourly rate.  They perform their services at the firm's studio and are furnished with stereo equipment and records.  They do not incur any expenses while teaching their classes for the firm.  Either the firm or the instructors may terminate the agreement for services at any time without incurring a liability.  These factors indicate the existence of an employer-employee relationship.”

PLR 8925001

Although this ruling addresses various classes of adjunct faculty at a tax-exempt university, the most significant relationship was that of adjunct faculty engaged at the law school.  The adjunct faculty were retained under contracts to teach specific courses; the adjuncts practiced or had practiced law as a primary career; payments for services were based on the faculty members' experience and complexity of the course; payments for services were made in a lump sum at the end of the contract term; no payments were made if the course was canceled due to low enrollment; the contracts required the adjuncts to perform the services personally or obtain a substitute approved by the university; the university could terminate an adjunct faculty member effectively with no further liability to that person; and the adjunct faculty members were subject to evaluation and further approval before their contracts were renewed.
The university's relationship with adjunct faculty differed significantly from its relationship with regular faculty in ways that arguably pointed toward independent contractor status.  Adjunct faculty were hired only for a particular course and term, were compensated by the course in a lump sum, received no fringe benefits, received separate compensation for working with a student on independent study, were not paid for a course canceled for low enrollment, were not provided with offices or other space for course preparation, were subject to only informal student evaluations and did not participate in the academic business of the university.
The IRS ruled that the adjunct faculty were employees and maintained that they were subject to certain restraints and conditions indicative of the university's control over them, regardless of their continuous or temporary relationship with the university.

PLR 8951039

In connection with the state department of motor vehicles and the division of alcohol abuse, an institution of higher learning offered a driving course for persons convicted of driving while under the influence.  The institution contracted with instructors and stipulated that they were to be treated as independent contractors.  Any instructor could hire substitutes or helpers.  The contract stated that institution did not provide staff support, office space or supplies; but in fact the institution did so.  The IRS considered the instructors employees of the institution.

PLR 9105007

The IRS applied the common law factors in concluding that part-time instructors at a public community college were employees, not independent contractors.  Most of the instructors held other full-time jobs and taught only one course during the semester.  The college did not have a main campus; classes were held at various community buildings.  The college did not prescribe course content.  The instructors were paid a flat amount per course in two lump sum installments.  The college could terminate the instructor if he/she breached the conditions of the professional services agreement.  However, if the college terminated the instructor without cause, it had to pay him/her for the full semester.
Notwithstanding these facts, the IRS relied on other factors in finding the instructors to be employees.  The instructors had to meet with a college representative for course planning and had to comply with college rules and regulations.  Their services were an integral part of the college's business and were expected to be provided personally.  Courses were taught at regular intervals during the contract period.  The college set class schedules, required the instructors to submit attendance reports and furnished copy machines, computers and other equipment needed.  The instructors had no investment in facilities and were not compensated based on profit or loss.

Principal Investigators: Revenue Ruling 55-583

The question of employment status also has arisen where professors perform research under grants and hire others to assist them.  One case involved a professor employed to teach at a state college and designated by the college to carry out a research project under a foundation grant.  The professor continued to draw his salary as a professor and received additional compensation from the grant funds for time spent on research in excess of his regular teaching time.  The professor hired and supervised a stenographer who was paid by the college out of the grant funds.  The IRS held both to be employees of the college.

Student Aides: PLR 9216021

A private university has internship program where the university's students perform services as substitute teachers or teacher's aides.  The university receives payment for the student's services and the students receive paid tuition and fees for books and supplies.  The IRS held that the students were the private university's employees.

Musicians: PLR 9123010

A musician was hired on a concert-by-concert basis by a nonprofit organization.  The organization does not train the musician, but instructs and supervises through its orchestra director.  The organization requires the musician to be present at rehearsals and concerts on time, and has first call on his services.  The musician provides his own instrument and concert attire, and is free to compete and advertise for similar engagements.  The IRS ruled that the organization exercises the degree of control indicative of an employer-employee relationship. 

Medical: PLR 8937039

Doctors who provided services to patients of a clinic, as assigned by the clinic, in the offices of the clinic on specified days, are employees of the clinic, even though they may maintain private practices and hold themselves out to the public as performing for their own account, the same services provided for the clinic.

PLR 9236004

A professional medical corporation provides emergency room services, engaging workers pursuant to an oral agreement.  Workers are engaged to provide services for a specific shift and may be fined if that shift is missed, but they are free to select the shift they prefer.  Workers' services must be performed personally, although they may find a replacement from other workers who perform services for the hospital.  The workers are paid weekly for the time worked.  All tools, equipment, materials, and supplies are provided by the hospital except for personal hand tools.  The IRS rules that the emergency room staffers are employees of the professional medical corporation.
PLR 9041007

A manufacturer of telephone equipment engages nurses to provide care for its employees, to conduct audio and orthorator testing, to maintain medical records, and to perform certain other medical procedures.  The nurses work pursuant to contracts which identify them as consultants and independent contractors.  The agreements prohibit the hiring of substitutes by the nurses, permit either party to terminate the relationship after two weeks notice without incurring a liability, and require nurses to buy malpractice insurance in stated amounts.  The nurses are compensated with an hourly wage with no guarantee of a minimum amount of pay and no fringe benefits.  They are permitted to perform similar services for others, but do not advertise or otherwise attempt to do so.  They have no financial investment in a business relating to the work they do for the manufacturer.  The IRS ruled that the nurses are employees.

Appendix 2:  Three Current Issues in Higher Education Audits (Texas A&M          
                              University)
http://www.tamus.edu/offices/budgets-acct/tax/taxmanual/EmpInd.html
IRS auditors have examined enough abuses of the existing employment tax rules occurring in tax exempt organizations to have become sensitized to situations that are unique to higher education. Specifically, the IRS will be scrutinizing payments that are made to the following individuals:

· "adjunct" faculty and part-time instructors; TAM 9105007 concluded that part-time professors were employees of the college because of the elements of control existing in the relationship between the college and the professors.
· outside contract payments to coaches;

· agricultural laborers performing temporary work;

· instructors in non-degree professional development programs;

· "consultants" or other "independent contractors" who perform management or supervisory functions for the institution;

· graduate research assistants and fellows; Teaching/research assistants and graduate assistants (non-teaching) are defined as being assigned to specific duties by a principal investigator or project leader. The employer's legal right to control both the method and the result of the service causes these individuals to be considered employees by definition.
· individuals with excessively low withholding;

· independent contractors paid more than $5,000 in a calendar year;

· nonresident aliens paid as employees, independent contractors, or who receive fellowship or scholarship grants;

· early retirement options; and Payments to induce professors to give up tenure and retire early are wages subject to FICA and federal income tax withholding purposes. (IRS Letter Ruling 9711001). Tenure, and the rights associated with this status, are awarded to probationary appointees as a consequence of their past service to the university. Since these payments are made to cancel tenure rights that relate to past services, rather than to cancel a contract right, they are includable in taxable wages.
· "dual-status" workers (those considered both an employee and a contractor). In some circumstances, an employee may have an outside professional corporation that performs the contracted service and payment is being requested from the corporation. A basic question needs to be asked at this point - who is being hired? The individual through their corporation or the corporation itself? If the individual is simply requesting that payment be made to his or her personal service corporation, the amount should be considered wages. If, on the other hand, the personal service corporation contracts with the university/agency, and the corporation has a bona fide employer-employee relationship with the faculty/staff member, there may be enough substance to the relationship that it would be respected by the IRS. Remember, the IRS generally takes the position that if an employee performs any service for his/her employer, all payments to that employee should be treated as wages. In IRS Letter Ruling 9219020, the IRS determined that an employee who performed 95% of his/her services for the corporation to the employer, and only 5% to other entities was truly acting as an employee rather than an independent contractor through the corporation. Thus if the principal client of the personal service corporation is the university/agency, then the contracted service should be considered wages to the employee. A common area where this situation occurs is with those faculty members who teach continuing education courses.
Appendix 3:  Safe Havens - Section 530 

In the 1970's there was a push to reclassify independent contractors as employees by the IRS, similar to what is happening today. Congress reacted to this by establishing Section 530 of the Revenue Act of 1978. This section established some safe havens that protect businesses from IRS reclassification, provided certain requirements are met. 

The Section 530 safe havens have been the source of much controversy over the years. It is important to note that states are not bound by this act and that interpretations by the IRS have varied. The following is a brief overview of the section. Consult your legal counsel before determining if this section might apply to your situation. 

Section 530 applies if an employer has: 

    1. Never treated the individual in questions as an employee in the 
        past. 
    2. Consistently treated the worker as an independent contractor on 
        all forms. 
    3. Not treated any other workers holding a substantially similar 
        position to the worker in question as an employee. (Must 
        consider relationship of parties.)
    4. Has a reasonable basis for treating the individual as an 
        independent contractor. (*Note: The burden of proof has shifted         to the IRS regarding reasonable treatment.) Some of the ways 
        reasonable basis can be established include: 

      A. Acceptable precedent 
      - An employer can establish acceptable precedent in the following 
        ways: 

            1) A judicial precedent 
            2) A published IRS ruling 
            3) An IRS technical advice memorandum pertaining specifically 
                to the worker 
            4) An IRS determination letter pertaining to this worker 

      B. A previous IRS Audit - It is not necessary that the audit 
          being relied on was for employment tax purposes. 
      C. Recognized Long Standing Industry Practice - This safe haven 
          is often very difficult to prove, though it has been used 
          successfully. This can be a safe haven only if 25% of the 
          company's industry classifies workers as independent 
          contractors. 

There are also other less common ways to establish reasonable basis under Section 530. It is important to note once again that the state tax authorities are not bound by Section 530 and will often disregard it. 
NOTE: Commencing after 1996, the IRS must provide written notice of provisions of Section 530 at/or before an audit involving worker classification issues.
Resources
· Employee vs. Independent Contractor – Ten Tips for Business Owners
· http://www.irs.gov/newsroom/article/0,,id=173423,00.html 

· IRS document Independent Contractor or Employee
· http://www.irs.gov/businesses/small/article/0,,id=99921,00.html 
· IRS document Independent Contractor of Employee: Training Materials
· http://www.irs.gov/pub/irs-utl/emporind.pdf 

·     1099 Risk Blog 
http://www.mbopartners.com/blog/categories/State+Enforcement.html?id=9  1&category=10&type=43 
· Documents that Interpret the 20 IRS factors
· http://www.nata.aero/data/files/GIA/flight%20training/a%20taxing%20question.pdf 

· www.unr.edu/vpaf/controller/controllers-office/ICRulings.doc (search document for “Tests for Independent Contractor Status” 
· http://www.rainassoc.com/employee.pdf
· Safe Havens

· http://www.irs.gov/pub/irs-utl/irpac-br_530_relief_-_appendix_natrm_paper_09032009.pdf
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